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the phael Lemkin whose academic efforts were instrumental in bringing about

COnVcntion) which h Prevention and Punishment of the Crime of Genocide (the Genocide
Nicolson, 2016) p _as been ratified by India. In a book titled East West Street (Weidenfeld &
fider - XXIX, Prof. Philippe Sands explains the distinction between the two concepts as

Convention on the

"
What is 3 .
atis the difference between crimes against humanity and genocide?

Imagine the killing of 1000,000 people who happened to come from the same
{group Jews or Poles in the city of Lviv. For Lauterpacht, the killing of individuals,
if part of a systematic plan, would be a crime against humanity. For Lemkin, the
focus was genocide, the killing of the many with the intention of destroying the group
of which they were a part. For a prosecutor today, the difference between the two was
largely the question of establishing intent: to prove genocide, you needed to show
that the act of killing was motivated by an intent to destroy the group, whereas for
crimes against humanity no such intent had to be shown.... proving intent to destroy
a group in whole or in part was notoriously difficult, since those involved in such
killings tended not to leave a trail of helpful paperwork."

367.6. In India, the riots in early November 1984 in which in Delhi alone 2,733 Sikhs and nearly
3,350 all over the country were brutally murdered (these are official figures) was neither the first
instance of a mass crime nor, tragically, the last. The mass killings in Punjab, Delhi and elsewhere
during the countrys partition remains a collective painful memory as is the killings of innocent Sikhs
in November 1984. There has been a familiar pattern of mass killings in Mumbai in 1993, in Gujarat
in 2002, in Kandhamal, Odisha in 2008, in Muzaffarnagar in U.P. in 2013 to name a few. Common
to these mass crimes were the targeting of minorities and the attacks spe;rheaded by the dominant
political actors being facilitated by the law enforcement agencies. The criminals responsible for the
mass crimes have enjoyed political patronage and managed to evade prosecution and punishment.
Bringing such criminals to justice poses a serious challenge to our legal system. As these appeals

themselves demonstrate, decades pass by before they can be made answerable. This calls for
strengthening the legal system. Neither crimes against humanity nor genocide is part of our
domestic law of crime. This loophole needs to be addressed urgently.

367.7. Elsewhere too, the legal systems of the world are grappling with crimes against humanity. The
Supreme Court of Bangladesh, in Abdul Quader Molla (supra), considered the appeal of the
government against the acquittal of the accused of mass killing of Bangladeshi citizens committed in
1971 by sympathisers of the Pakistani Army. The trial commenced in 2009, 38 years after the

incident, and concluded in 2013. The following observations of the Supreme Court of Bangladesh
resonate with the fact situation in the present appeals:

"88. The investigation, prosecution, and adjudication of core crimes against
humanity often take place years or decades after their actual commission. Such delay
usually results as societies recovering from mass atrocity are faced with a variety of
more pressing reconstructive needs; a fragile political environment; or a lack of
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